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The decision of the Supreme arbitration 
court on the case regarding, inter alia, 
the issue of the alteration of an 
arbitration clause 
�� ��

 
Commercial 
Anti-corruption legislation 
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Corporate 
Circulation of foreign securities in 
Russia 
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Confirmation of the signature for the 
transfer of rights to securities 
�� ��

 

Tax 
Federal Law specifies the conditions 
for the application of 0% VAT rate in 
relation to international transportation 
�� ��

 
Comments from the Russian Ministry of 
Finance and the Russian Federal Tax 
Service in respect of the time for 
accounting of interests under debt 
obligations 
�� ��

 
The Supreme Arbitration Court 
confirmed the right of conscientious 
taxpayers to apply for VAT deductions 
in the event of the signature of the 
counterparty on the invoice being 
recognized as unauthentic by the tax 
authorities 
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ARBITRATION/LITIGATION 
�7�K�H���G�H�F�L�V�L�R�Q���R�I���W�K�H���6�X�S�U�H�P�H��
�D�U�E�L�W�U�D�W�L�R�Q���F�R�X�U�W���R�Q���W�K�H���F�D�V�H��
�U�H�J�D�U�G�L�Q�J�����L�Q�W�H�U���D�O�L�D�����W�K�H���L�V�V�X�H��
�R�I���W�K�H���D�O�W�H�U�D�W�L�R�Q���R�I���D�Q��
�D�U�E�L�W�U�D�W�L�R�Q���F�O�D�X�V�H��

On 2 February 2010, the Presidium of 
Supreme arbitration court of Russian 
Federation (SAC) ruled on application 
of Lugana Handelsgesellschaft GmbH 
(hereinafter referred as ñ�W�K�H���)�L�U�Pò) for 
a supervision of judicial acts, issued by 
lower courts of Russian Federation in 
respect of the case, in which the JSC 
ñRyaznsky zavod 
metallokermaicheskih priborovò 
(hereinafter referred as ñ�W�K�H��
�&�R�P�S�D�Q�\ò) was involved. 

The first stage of this dispute involved 
proceedings in the German Institution 
of Arbitration (DIS). According to its 
decision on 11.08.2005, the Company 
should have given a refund to Firm of 
several hundred thousand US dollars, 
as well as conducted other actions 
necessary for the full restoration of 
violated Firmôs rights. 

The Company did not voluntarily fulfil 
the arbitration prescriptions, so the 
Firm applied to the state arbitration 
court of Ryazankaya area of RF with a 
claim for the recognition and execution 
of the foreign arbitration decision. By 
the decision of the state arbitration 
court, the prescriptions of the foreign 
arbitration were partially recognized 
and executed. 

However, the Federal Arbitration Court 
of the Central district partially cancelled 
this judicial act on 09.04.2009. The 
Arbitration court of the Ryazansky 
region, during new hearings, has 
refused to enforce the foreign 
arbitration award. 

The grounds to refuse the enforcement 
enforcement cited by the courts were 
that the Firm and the Company had not 

entered into an agreement on the 
alteration of the arbitration clause to 
allow the case to be tried in the DIS. 
The participation of the Company in 
the arbitration is not an evidence of the 
fact, that the arbitration clause was 
altered in proper way. 

The Presidium of the SAC found 
sufficient grounds to satisfy the Firmôs 
application.  

The SAC confirmed that parties altered 
the arbitration clause by several 
consecutive actions. Amongst them 
was the correspondence between the 
Firm and the Company: on 27 July 
2004 the Firm sent a letter to the 
Company containing information on the 
arbitration claim and also a suggestion 
that the arbitration clause in all their 
agreements should be altered so that 
they would be able to trial any cases in 
DIS in the city of Berlin if necessary. In 
its letter of response dated 30 July 
2004 the Company agreed with the 
suggestion that the arbitration clause 
should be amended and appointed its 
arbitrator for the dispute resolution. 

In addition, Companyôs representative 
who participated in the arbitration, 
presented his reply to the Firmôs claims 
and made several objections on the 
matter of the dispute. However, no 
statements against the competence of 
the arbitration to try the case were 
made by Company and its 
representatives. 

Considering all the circumstances, the 
SAC came to this conclusion: when the 
state courts refused to enforce foreign 
arbitration awards due to the lack of a 
duly concluded arbitration clause, 
ignored the fact that parties confirmed 
by their acts a written agreement to 
change the initial arbitration clause and 
to submit disputes to the DIS. 

Thus, the SAC has again confirmed, 

basing on Article II of the UN 
Convention on Recognition and 
Enforcement of Foreign Arbitral 
Awards, the possibility to conclude or 
amend an arbitration agreement using 
letters and telegrams. 
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COMMERCIAL 
�$�Q�W�L���F�R�U�U�X�S�W�L�R�Q���O�H�J�L�V�O�D�W�L�R�Q��

�7�K�H���3�U�H�V�L�G�H�Q�W���R�I���W�K�H���5�X�V�V�L�D�Q��
�)�H�G�H�U�D�W�L�R�Q���K�D�V���D�S�S�U�R�Y�H�G���W�K�H��
�Q�D�W�L�R�Q�D�O���D�Q�W�L���F�R�U�U�X�S�W�L�R�Q���V�W�U�D�W�H�J�\��
���W�K�H���³�1�D�W�L�R�Q�D�O���6�W�U�D�W�H�J�\�´������

The National Strategy is a system of 
measures which takes into 
consideration features of the federative 
structure of the Russian Federation 
and aims to eliminate the basic 
underlying causes of corruption in 
Russian society. The National Strategy 
is based upon the following: 

- improvement of the system of 
recording state property; 

- elimination of factors causing 
corruption, which impede the 
establishment of a beneficial 
framework for capital investment; 

- improvement of the system of 
government purchases, including 
by electronic auctions; 

- improvement of civil law; 

- raising salaries and pensions for 
public officials; and 

- harmonizing the system of 
financial accounting and reporting 
to international standards. 

The National Strategy shall be carried 
out by all ñsubjectsò of civil law in the 
course of formulating and fulfilling their 
budgets by way of adequate human 
resource policies and, during the 
legislative process, by way of 
inevitability of punishment for offences 
connected with corruption and by the 
unbiased implementation of Russian 
laws.  

[The Decree of the President of the 
Russian Federation dated 13 April 
2010 ˉ 460 ñOn the national anti-
corruption strategy and the national 
anti-corruption plan for 2010 and 
2011ò]  

�7�K�H���G�H�Y�H�O�R�S�P�H�Q�W���R�I���P�H�W�K�R�G�L�F�D�O��
�U�H�F�R�P�P�H�Q�G�D�W�L�R�Q�V���I�R�U���W�K�H���G�H�W�H�F�W�L�R�Q��
�R�I���V�L�J�Q�V���R�I���F�R�U�U�X�S�W�L�R�Q���L�Q���W�K�H��
�D�F�W�L�Y�L�W�L�H�V���R�I���W�D�[���Z�R�U�N�H�U�V��

For the purpose of detecting 
corruption, the tax authorities shall 
carry out the following: 

- information and analytical 
activities (gathering, analyzing 
and inspecting information about 
corruption offences); 

- operational and analytical 
activities (dedicated analysis of 
the public activities of tax officers 
for the purpose of detecting 
corruption-related behavior of  
public officers); 

- administrative and personnel 
related activities (detecting 
personal and proprietary factors 
which may cause conflicts of 
interest and, as a consequence, 
lead to corrupt activities); 

- activities regarding its interaction 
with law-enforcement authorities 
(establishing a system of mutual 
notification in relation to possible 
illegal activities of tax officers). 

Tax officers who are responsible for 
the prevention of corruption and other 
offences shall register their findings in 
the Book of Records. 

[Order of the Federal tax service of the 
Russian Federation dated 31 
December 2009 N MM-7-4/373@ ñOn 
the approval of methodical 
recommendations for the detection of 
corruption offences by tax bodiesò] 

�,�Q�W�H�O�O�H�F�W�X�D�O���S�U�R�S�H�U�W�\��

The rules regarding the inspection for 
the presence of state secrets in 
applications for patents in relation to 
inventions or ñuseful modelsò have 
been adjusted. 

Rospatent conducts a preliminary 
inspection of every application in 
relation to inventions or ñuseful 
modelsò.  If any circumstances are 
discovered which require an inspection 
for the presence of state secrets in an 
application, then Rospatent will involve 
the representatives of the federal 
executive authorities or representatives 

of the state nuclear power corporation 
ñRosatomò, whose management have 
access to state secrets. Such duly 
authorized representatives shall be 
invited to Rospatent to inspect the 
application. 

[Decree of the Government of the 
Russian Federation dated 31.03.2010 
ˉ199 ñOn the introduction of 
amendments to the rules of inspection 
for the presence of state secrets in 
applications for the issuing of patents 
in relation to inventions or ñuseful 
modelsò which were created in the 
Russian Federationò] 

�$�Q�W�L�W�U�X�V�W���O�H�J�L�V�O�D�W�L�R�Q��

�7�K�H���)�H�G�H�U�D�O���$�Q�W�L�P�R�Q�R�S�R�O�\���6�H�U�Y�L�F�H��
���³�)�$�6�´�����K�D�V���K�D�U�P�R�Q�L�]�H�G���L�W�V��
�O�H�J�L�V�O�D�W�L�Y�H���D�F�W�V���Z�L�W�K���W�K�H���)�H�G�H�U�D�O���/�D�Z��
�³�2�Q���W�K�H���3�U�R�W�H�F�W�L�R�Q���R�I���&�R�P�S�H�W�L�W�L�R�Q�´����

Order N244 of FAS dated 1 August 
2007 has been amended.  According 
to these amendments and despite the 
general rule, the Federal Antimonopoly 
Authority may consider a case 
regarding an antimonopoly offence 
regardless of the place where the 
offence was committed or the 
offenderôs domicile.  In addition, the 
necessity to consolidate cases into one 
procedure has been included as an 
additional provision in the list of 
grounds for the delivery of such cases 
to other antimonopoly authorities. 

[An order of the Federal antimonopoly 
service of the Russian Federation 
dated 9 March 2010 N 115 ñOn 
amendments to the rules of delivery by 
the antimonopoly authority of 
applications and of materials in relation 
to breaches of antimonopoly legislation 
to other antimonopoly authorities for 
their consideration, approved by the 
Order of FAS dated 1 August 2007 
N244ò was registered in the Ministry of 
Justice of the Russian Federation on 8 
April 2010 N16847.] 

�$�Q���R�U�G�H�U���I�R�U���W�K�H���L�P�S�O�H�P�H�Q�W�D�W�L�R�Q���R�I��
�Q�H�Z���D�Q�W�L�P�R�Q�R�S�R�O�\���P�H�D�V�X�U�H�V���K�D�V��
�E�H�H�Q���H�V�W�D�E�O�L�V�K�H�G��



 
 

�����_���/�H�J�D�O���'�L�J�H�V�W���_���$�S�U�L�O���������� 

It has been confirmed that the 
instruction on how to apply the special 
procedure for fixing an initial price of 
goods traded on a commodities 
exchange is to be given as a result of 
proceedings for the infringement of 
antimonopoly legislation. 

The competitive price is the price 
which is established on the basis of 
competitive conditions in a market for 
comparable goods, if such a market 
exists in the Russian Federation or 
abroad.  If such market does not exist, 
then the competitive price should be 
the price which is established on the 
basis of the expenses associated with 
the production and selling of the 
relevant goods and the profit of the 
commercial entity. 

The grounds for rejection of the 
procedure of coordinating the initial 
price were also specified, as well as 
the possibility of establishing high and 
low prices for commercial entities 
which are monopolies.  The procedure 
for notifying antimonopoly authorities of 
transaction prices exceeding the 
agreed limits and for establishing an 
initial price has also been clarified. 

[Decree of the Government of the 
Russian Federation dated 1 April 2010 
N208 ñOn the approval of preliminary 
co-ordination in the formulation of an 
initial price for goods traded on a 
commodities exchangeò] 

�+�H�D�O�W�K�F�D�U�H��

�5�R�V�]�G�U�D�Y�Q�D�G�]�R�U���D�Q�G���)�6�7���5�)���J�D�L�Q�H�G��
�D�G�G�L�W�L�R�Q�D�O���S�R�Z�H�U�V���R�I���F�R�Q�W�U�R�O���L�Q��
�U�H�O�D�W�L�R�Q���W�R���W�K�H���L�P�S�O�H�P�H�Q�W�D�W�L�R�Q���R�I��
�S�U�L�F�H�V���R�I���H�V�V�H�Q�W�L�D�O���D�Q�G���P�R�V�W��
�L�P�S�R�U�W�D�Q�W���P�H�G�L�F�D�W�L�R�Q�V����

Roszdravnadzor controls the 
implementation of prices for essential 
and most important medications 
included on the relevant list.  The 
Federal Tariffs Service of the Russian 
Federation controls the limits on mark-
ups and wholesale price mark-ups in 
relation to prices on the relevant list.  
The Federal Tariffs Service is also 
authorized to issue orders to eliminate 
any violations of Russian law during 
the process of deciding the price mark-
ups. 

[Decree of the Government of the 

Russian Federation dated 31 March 
2010 N 203 ñOn the powers of the 
executive to conduct state control of 
prices of medicine, which are included 
in the list of essential and most 
important medicationò] 

�$���Q�H�Z���I�H�G�H�U�D�O���O�D�Z���W�R���U�H�J�X�O�D�W�H���W�K�H��
�F�L�U�F�X�O�D�W�L�R�Q���R�I���P�H�G�L�F�L�Q�H�V���K�D�V���E�H�H�Q��
�D�G�R�S�W�H�G�����W�K�H���³�/�D�Z�´����������

The Law regulates the development, 
expert examination, state registration, 
manufacturing, import, export, sale and 
clinical research of medicines in 
greater detail than the existing Federal 
Law ñOn Medicinesò dated 1998.  

The Law introduces a number of new 
definitions and corrects existing ones. 
For example, the definition of 
ñdeveloper of a medicineò is now linked 
to the developerôs rights over pre-
clinical and clinical trials and the 
manufacturing technology rather than 
to patent rights over the relevant 
medicine.  The new law does not 
define ñpatented medicineò.  

The Law introduces the definition of 
ñmanufacturing medicinesò which is the 
manufacturing of medicines in one or 
several stages, as well as storage and 
sale of manufactured medicines.  

The Law details the procedure for 
conducting clinical trials and 
emphasizes several types of such 
trials: multi-centre, international and 
post-registration. According to the Law, 
a clinical trial agreement should 
determine the total cost and specify the 
researcherôs fee. Under the Law 
insurance indemnity payable to each 
patient participating in a clinical trial 
under an obligatory insurance contract 
should be between RUB 300,000 and 
RUB 1,000,000.  

The Law shall become effective on 1 
September 2010. 

[Federal Law No. 61-FZ dated 12 April 
2010 ñOn Circulation of Medicinesò] 

�,�Q�V�X�U�D�Q�F�H���O�D�Z��

On 22 April 2010 the President signed 
a law to amend the Federal Law ñOn 
the Organisation of Insurance 
Businessò and other legislative actsò.   

These amendments are crucial for the 
Russian insurance market as they refer 

to, amongst other things, the minimum 
charter capital for insurance 
companies. The law stipulates that the 
minimum charter capital increases 
fourfold in comparison to the current 
required level. 

According to the newly adopted law the 
minimum amount of the charter capital 
for non-life insurance companies has 
to be equal to RUB 120 million 
(equivalent to approximately EUR 3 
million at todayôs exchange rate). The 
multiplier coefficients that are currently 
applied for life insurers and reinsurers 
will remain in force. The minimum 
amount of charter capital required for 
life insurers will be equal to RUB 240 
million (equivalent to approximately 
EUR 6 million) instead of the current 
RUB 60 million (equivalent to 
approximately EUR 1,5 million). For 
reinsurers this amount will have to 
equal RUB 480 million (instead of the 
current RUB 120 million). 

At the same time, the minimum amount 
of charter capital for insurers dealing 
with compulsory medical insurance will 
remain unchanged (i.e. RUB 30 
million). The above requirements will 
apply to insurers and reinsurers as of 1 
January 2012. 

It is worth noting that changes were 
also adopted to the Federal Law on 
Insolvency No. 127-FZ dated 26 
October 2002 that set out the 
particulars of  insolvency proceedings 
of insurance companies. These 
changes come into force on 27 July 
2010. 
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�&�L�U�F�X�O�D�W�L�R�Q���R�I���I�R�U�H�L�J�Q��
�V�H�F�X�U�L�W�L�H�V���L�Q���5�X�V�V�L�D��

Foreign securities, as a general rule, 
can be traded openly with permission 
from the Russian Stock Exchange 
(RSE).  

To issue this permission, the RSE has 
certain requirements, which are 
described in the Federal law ñOn the 
securities marketò.  For those 
securities that cannot be issued 
directly by the RSE, such permission 
may be granted by the Federal Service 
for Financial Markets (FSFM). The 
procedure for issuing such permission 
was established by an Order of the 
FSFM, which also established the 
procedure for the registration of the 
foreign securities prospectuses. The 
Order has requirements for a foreign 
issuer in connection with its good 
standing. It also describes the rules for 
the issue of bonds of foreign states. 

It is noteworthy that the FSFM has 
established strict requirements for a 
broker signing a prospectus of a 
foreign securities issuer, in relation to 
the size of its capital and term and 
experience of its brokering activity.   

[Order of the FSFM RF from 23 March 
2010 ˉ10-20/pz-n çOn the approval 
of the Order of registration of 
prospectuses of foreign securities for 
the placement or public trading in the 
Russian Federation with the 
permission of the federal executive 
authority for capital marketsè became 
effective on 25 April 2010. 

Order of the FSFM RF from 25 
February 2010 ˉ10-12/pz-n çOn the 
approval of the Requirements for 
brokers signing the security 
prospectuses of foreign issuers è 
became effective on 20 April 2010.] 

�&�R�Q�I�L�U�P�D�W�L�R�Q���R�I���W�K�H���V�L�J�Q�D�W�X�U�H��
�I�R�U���W�K�H���W�U�D�Q�V�I�H�U���R�I���U�L�J�K�W�V���W�R��
�V�H�F�X�U�L�W�L�H�V��

Not only can a notary confirm the 
signature of a person on the 

documents in respect of the transfer of 
rights to securities but also 
professional market participants may 
do so. An Order of the FSFM 
establishes the following requirements 
in relation to this: 

- the applicant must present a 
document which identifies himself, 

- the endorsement and signature 
should be made by the individual 
personally in the presence of an 
employee of the professional 
capital market participant. 

[Order of FSFM RF from 18 February 
2010 N10-10/pz-n ñOn the approval of 
the Provisions of the procedure for 
certifying the signature by professional 
securities participantsò became 
effective on 25 April 2010] 
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TAX
�)�H�G�H�U�D�O���/�D�Z���V�S�H�F�L�I�L�H�V���W�K�H��
�F�R�Q�G�L�W�L�R�Q�V���I�R�U���W�K�H���D�S�S�O�L�F�D�W�L�R�Q���R�I��
�������9�$�7���U�D�W�H���L�Q���U�H�O�D�W�L�R�Q���W�R��
�L�Q�W�H�U�Q�D�W�L�R�Q�D�O���W�U�D�Q�V�S�R�U�W�D�W�L�R�Q��

On 5 April the President of the Russian 
Federation signed a Federal Law 
amending article 164 of the Tax Code of 
the Russian Federation (the ñ�5�X�V�V�L�D�Q��
�7�D�[���&�R�G�Hò) in relation to the works and 
services performed by Russian railway 
carriers. 

The 0% VAT rate is applicable, inter alia, 
to the following works and services: 

- on transportation of goods exported 
outside of the Russian Federation; 

- on the export from the customs 
territory of the Russian Federation of 
processed products produced within 
the customs territory of the Russian 
Federation; 

- works and services connected with 
the said transportation. Such works 
and services may include the 
organization of transportation, escort, 
loading and trans-shipment. 

Amendments to article 164 state that the 
0 % VAT rate is applicable to works and 
services connected with transportation, 
the cost of which is indicated in the 
transportation documents relating to the 
exported goods or processed products. 

The 0% VAT rate is only applicable if the 
transportation documents contain marks 
of the customs authorities affirming the 
placement of goods under the customs 
regime of export or under the customs 
regime of international customs transit or 
affirming the placement of the processed 
products exported from the customs 
territory of the Russian Federation under 
the internal customs transit procedure. 

Amendments introduced by the new 
Federal Law come into force on 1 August 
2010. 

[Federal Law from 5 March 2010 N 50-FZ 
ñOn the amending article 164 of part two 
of the Russian Tax Codeò] 

�&�R�P�P�H�Q�W�V���I�U�R�P���W�K�H���5�X�V�V�L�D�Q��
�0�L�Q�L�V�W�U�\���R�I���)�L�Q�D�Q�F�H���D�Q�G���W�K�H��
�5�X�V�V�L�D�Q���)�H�G�H�U�D�O���7�D�[���6�H�U�Y�L�F�H���L�Q��
�U�H�V�S�H�F�W���R�I���W�K�H���W�L�P�H���I�R�U��
�D�F�F�R�X�Q�W�L�Q�J���R�I���L�Q�W�H�U�H�V�W�V���X�Q�G�H�U��
�G�H�E�W���R�E�O�L�J�D�W�L�R�Q�V��

In accordance with the provisions of the 
Tax Code expenses are recognized 
during the period in which the expenses 
arose. The expenses are recognized in 
accordance with the terms of the 
transaction, regardless of the date of the 
actual payment of funds when using the 
accrual method of accounting. 

The Supreme Arbitration Court of the 
Russian Federation in the Decree of the 
Presidium dated 24 November 2009 
N 11200/09 explained that if the parties 
agree on the rescheduling or deferment of 
interest payments, they must account for 
the interest in the period to which the 
payment was postponed by the contract. 
According to the courts, the parties can 
not account for the interest at an earlier 
date. 

However, in a letter dated 1 April 2010 
N 03-03-06/1/204 the Russian Ministry of 
Finance stated that the interest payments 
under debt obligations should be 
accounted for regularly throughout the 
term of the loan contract irrespective of 
any terms of the contract which defer or 
amend the interest payment dates. 

A similar position on this issue was taken 
by the Russian Federal Tax Service, 
which indicated in its letter dated 17 
March 2010 N 3-2-06/22 that the position 
of the Presidium of the Supreme 
Arbitration Court of the Russian 
Federation contradicts existing practice. 

In the event of such conflict in the 
interpretation of the law, the Russian 
Federal Tax Service of Russia proposes 
that taxpayers should follow the approach 
put forward by the Russian Ministry of 
Finance. 

Nevertheless, the existence of such a 
contradiction does not exclude the 
possibility for a taxpayer to protect his 

rights in court by applying the approach 
set out in the Decree of the Presidium of 
the Supreme Arbitration Court. 

[Letter of the Russian Ministry of Finance 
from 1 April 2010 N 03-03-06/1/204, 
Letter of the Russian Federal Tax Service 
from 17 March 2010 N 3-2-06/22] 
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Tax legislation provides that a VAT 
deduction is made on the basis of an 
invoice issued by the seller of goods, 
works and services. Certain requirements 
for invoices are set out by law. These 
requirements include, inter alia, the 
invoice being signed by the head of the 
company, by the chief accountant of the 
company, as well as other persons 
authorized by a power of attorney or by 
order of the company. 

The Supreme Arbitration Court, referring 
to the presumption of good faith of the 
taxpayer, indicated that the right of the 
taxpayer to deduct VAT may only be 
waived if the taxpayer knew or should 
have known of the unreliability of the 
information stated in the invoice of the 
seller. 

The court explained that if the taxpayer 
undertook due diligence and checked the 
capacity of its counterparty, for example 
by receiving extracts from EGRUL in this 
respect, he is recognized as a 
conscientious taxpayer and is entitled to a 
VAT deduction. This is even if the 
signature of the counterparty on the 
invoice is subsequently recognized as 
unauthentic by the tax authorities. 

On 20 April 2010 this conclusion was 
supported by the Presidium of the 
Supreme Arbitration Court. Obviously this 
legal position would serve as an effective 
means of protection for conscientious 
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taxpayers. The text for this ruling will soon 
be published on the Supreme Arbitration 
Court website (http://www.arbitr.ru). 

[Ruling of the Supreme Arbitration Court 
on the transfer of the case to the 
Presidium of the Supreme Arbitration 
Court of the Russian Federation from 12 
March 2010 N VAS-18162/09, Decree of 
the Presidium of the Supreme Arbitration 
Court of the Russian Federation from 20 
April 2010] 
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CMS in Russia is a representative office of CMS International B.V., a limited liability company registered in the Netherlands. For more 
information, please visit www.cmslegal.ru. 
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