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C TouKH 3peHus! yBa:KeHHUs 1 codIroneHns 3akoHoB Poccust
He MOKeT MOXBACTaThCsl Xopouleii penyrauueii. Jleso mo-
IIJIO /10 TOT0, YTO HEKOTOPbIe MPeINMPHUHUMATEHN He pelia-
I0TCSl Pa3BHBATh B CTPaHe OM3HeC WU BKJIAIBIBATH CIOAa
Aenbru. Ho xkakoBa cuTyaunusi B 1elCTBUTEJIbLHOCTH, Celi-
yac, cnycrs 20 jget nociie pazpaaa CCCP? O6 3tom MblI Oe-
ceqyeM ¢ Makcom Anbdepcom u Tomacom XaiinemMaHHOM,
NMAPTHEPAMH M3BECTHOMH eBpoNelickoil opuanieckoii ¢pup-
Mbl CMS, KoTOpasi cienaJIu3upyeTcs HA KOMMepPYecKOM
U 1eJI0BOM TpaBe U padoraet B Poccuu ¢ 1992 rona.

KaxoBbl npuunHbl TOro, 4To Poccusi mmeer pemyranuio
CTPaHBI, I7le PeIKo cO0II0NAITCH 3aKOHbBI?

Tomac Xaiinemann: [T1aBHBIM 00pa3oM 3TO CBS3aHO C HOBEH-
weit ucropueit Poccun. Iociie manenust cOBETCKOro pexuma
BO3HUKJIA HEOOXOIMMOCTH TIOIHOCTBIO PeOpPMUPOBATE POC-
CHHCKYIO IOPHIMUYECKYIO CHCTEMY M aJalTHPOBATh €€ K HO-
BBIM MOJTUTHYECKUM M SKOHOMHUYECKUM peaisiM. OmHako 3a-
KOHBI HE MUIIYTCS ¥ HE YTBEP’KAAIOTCA 32 OIHY HOYb, a U3Me-
HEeHHe OOIECTBEHHOTO MHEHUS — JIOJITHH Iporecc. B aTom
IIPUYMHA TOTO, YTO HEKOTOPOE BpEMs 3/1eCh CYIIECTBOBAJI
IOPAIMYECKAN BaKyyM, UTO M CO3aJ0 Ha 3amaje ONlyIIeHHe
IIOJTHOTO OTCYTCTBHSI KOHTPOJISL.

Maxke Aasfepc: OT MmTaMIIOB CIOKHO M30aBHTBCS, a OHU
OYEHb YaCTO HE COOTBETCTBYIOT JEMCTBUTEIBHOCTH. 3a MO-
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From left to right: Thomas Heidemann
and Max Albers, partners at CMS

CneBa HanpaBo: Tomac XanaeMaHH
1 Makc Anb6epc, napTHepbI lpUaANYECKOM
dvpmbl CMS

cneanue 15 mer Poccust mobuiack or-
POMHOTO Mporpecca B IOPUAUYECKUX
Bompocax. beuin npeaAnpuHATH cepbe3-
HBIC YCHIIUS 110 (POPMUPOBAHUIO CTPOMA-
HOM IOpUIMYECKON CHCTEMBI, KOTOpas,
10 CPABHEHHIO C OTPAaHUYCHUSMH CO-
BETCKOI'0 BpPEMEHH, ceidac Oiarompu-
SITHA JIJISI PA3BUTHSI M TIPOIIBETAHUS PhI-
HOYHOU SKOHOMHKHU. B Hawane 1990-x,
Korga MbI mpunumd B Poccuro, ctpaHa
NepeKMBajIa HaCTOSLIUHN IOPUANYECKHUI
Xa0c¢, HO ceifuac 3To yke He TakK.

Ho pa3Be He cyliecTByeT onpeaesieH-
HOM Pa3HUIIbI MEKIy HAJIN4YHeM 3a-
KOHOB U UX MPETBOPEHNEM B KH3HB?
JelicTBUTEJBbHO JIM poOCCUiiCKas
IOpHINYecKasi CHCTeMA 3aCJyKHBaeT
TOJIHOTO /10Bepus?

T.X.: Poccuiickue 3aKoHBI, BIOXHOB-
JICHHbIE HEMEIKOW M ApYyTUMH, B OC-
HOBHOM EBPOTICHCKAMH, FOPHIUICCKH-
MH CHCTEMaMH, B IIEJIOM XOPOIIIO HaIlH-
CaHBI ¥ IPETBOPSIOTCS B KU3HBb. HBIHEIIHAS cyebHas cucTe-
Ma HaJe)KHA, U CyAcOHBbIC Jejla PacCMaTPHUBAIOTCS TOpasio
OBICTpee, HalpuMep, B TpU pasza ObicTpee, ueM B [epmaHuu.

M.A.: boibIIMHCTBO OTpULATENbHBIX BIeyaTieHuii o Poccuun
y TpecTaBuTeNeH 3amaaa CBsi3aHO C MX COOCTBEHHBIMH TIPO-
MaxaMH. BaykHO MOTPaTUTh JOCTaTOYHO BPEMEHU Ha HM3yde-
HUE€ POCCUHCKHUX TPABOBBIX MEXaHU3MOB, BMECTO TOTO YTOOBI
BTOPOIISIX CO3/1aBaTh KOMIaHWio. Hampumep: ymnpaBieHue
MIPUBATH3AIKMCH 3eMIIH B TIOCTCOBETCKUI TIepHOA OBLIO Jaie-
KO OT MJICATBHOTO, H 3a9aCTYI0 OBLIO CII0XKHO OMPEACIUTh pe-
QIBHOTO BJIaJIeNIbIIa KOHKPETHOTO ydacTka. [ToaTomy mpu mo-
KyIKe HEJBI)KUMOCTH HEOOXOIMUMO IOTyYUTh M3 PA3TUIHBIX
HUCTOYHHUKOB MOATBEP)KIEHUS, YTO JAHHBIH OOBEKT NEeHCTBHU-

«Poccuiickue 3aK0HbI
B LE€JIOM XOPOIIIO HANMUCAHBI
U NPETBOPAIOTCS B )KU3Hb)

TENBHO MPUHAIIEKUT TPOIABITy. JIOKyMEHTHI M aKThI, KAKHMH
OBl TIO/UTMHHBIMA OHH HH OBLTH, HE BCETIA SIBISIOTCS MOCTa-
TOYHBIM JI0Ka3aTeILCTBOM IMpaBa coOCcTBeHHOCTH. Ho Takmx
Mpo0JIeM JIETKO M30eKaTh, €CIIM COOpaTh BCIO HEOOXOAMMYO
HH(OPMAIIUIO U JICUCTBOBATH C OCTOPOKHOCTBIO.

HexoTopble Ou3HeCMEHBI :KAJIYIOTCHA Ha OIOPOKPATHIO
U Ja:Ke HA OTKPOBeHHbIE KO3HH YNHOBHHKOB. Kak 06cTo-
AT ¢ ITHM JIeJIa Ha caMoM JeJjie?

M_.A.: Cutyarusi BappupyeTcsi B 3aBUCUMOCTH OT PEruoHa,
HO, BONPEKH PacHpOCTPaHEHHOMY MHEHHIO, MHOTHE pOC-
CHWCKHE O0JacTH NPEeIIPUHAMAIOT OTPOMHBIC YCHIIUS, »>



“THE RUSSIAN JUDICIARY

SYSTEM IS FAR MORE
RELIABLE THAN MANY
BELIEVE IT TO BE”

Russia is subjected to a lot of bad
press when it comes to questions

of upholding and respecting the law.
It has reached a point where entre-
preneurs hesitate to develop and
invest in business ventures in that
country. But what is the true situation
today - 20 years after the collapse

of the USSR? An interview on the
subject with Max Albers and Thomas
Heidemann, partners at CMS -

a renowned European law firm spe-
cialising in commercial and business
law with offices in Russia since 1992.

What are the reasons for Russia’s
damaged reputation as a country that
rarely upholds the law?

Thomas Heidemann: It is essentially
due to Russia’s recent history. After the
Soviet regime fell apart, it became neces-
sary to completely overhaul the Russian
judicial system and adapt it to the new
political and economic environment.
However, laws cannot be written and
implemented overnight and changing

the public perceptions of sensitive issues
is a slow process. This explains the judi-
cial vacuum that prevailed for a certain
period of time and caused the West’s per-
ception of a situation out of control.

Max Albers: As is so often the case,
clichés are hard to dispel and often
don’t correspond with reality. Over the
past 15 years, Russia has made enor-
mous progress in judicial matters. Huge
efforts were undertaken to implement
an orderly judicial system which, in view
of the Soviet limitations at that time,

is now favourable for the development
of a thriving market economy. When we
arrived in Russia in the early 1990s,
the country was experiencing genuine
judicial chaos; however, this is no longer
the case today.

But isn’t there sometimes a discrep-
ancy between having laws and actual-
ly enforcing them? Can the Russian
judicial system truly be trusted?

TH: Inspired by German and other main-
ly European judicial systems, Russian
laws are in general well drafted and
enforced. The current legal system is
reliable and court cases are dealt with
far more swiftly, i.e. three times as fast
as in a country like Germany.

MA: The majority of the West’s negative
experiences in Russia can mostly be

attributed to Westerners’ own ineptness.

It is important to take enough time to
understand the mechanisms in Russia
before hastily setting up businesses.

“Russian laws
are in general
well drafted

and enforced”

For example: privatization of land, after
the Soviet era, was an issue that was
not ideally managed and it was often
difficult to ascertain who the real owner
of a particular property was. Therefore,
when purchasing real estate, it is imper-
ative to verify with a number of different
sources, that the property in question
does indeed belong to the vendor.
Documents and deeds, official looking
as they may be, are not necessarily
always sufficient proof of ownership.
This type of problem can be avoided

by careful gathering of all necessary
information and proceeding with due
caution.

Some people complain about admin-
istrative red tape and even ill-inten-
tioned officials. What is the true
picture?

MA: The situation in Russia varies
depending on particular areas, but con-
trary to popular belief, many regions
are making enormous efforts to attract
foreign businesses and to encourage
investors from abroad. For instance,

Kalouga is a good example of a region
that has been successful in creating

a favourable business environment.
Numerous companies have set up busi-
ness there, including Volkswagen and
Peugeot.

TH: In respect to abuse of power, it can-
not be denied that there are some ill-
intentioned civil servants who take
advantage of their positions. By endless-
ly delaying construction permits, cutting
electrical supplies to a factory etc, they
hope to persuade frustrated business-
men to secretly pay them certain
amounts of money in order to “speed
things up”. However, succumbing to that
kind of pressure is a monumental error,
because once you start paying for such
demands, you will find yourself forced

to continue to do so. The Russian legal
system provides ways and means to
counter such types of harassment and

it is advisable to anybody to search

for solutions through the existing legal
channels. Although, invariably such offi-
cial legal procedures will mean loss of
time, it is still infinitely preferable to any
illegal conduct as this may have unfortu-
nate long term repercussions.

And what about taxes? Some years
ago, the situation was described as
chaotic. What is your current analysis
of the situation?

TH: The public’s perception of taxes

was one of the major problems faced

by the Russian government in the
1990s. An accumulation of various
taxes and the lack of fiscal transparency
led to widespread tax evasion. When
Vladimir Putin came to power, one of his
first moves was to end fiscal anarchy

by setting a maximum rate of 13% for
personal income tax. This became very
effective in fighting tax evasion and
bringing whole sectors of the economy
out of their previous existing semi legal
status. Therefore, contrary to public
belief, taxation in Russia can be
favourable. Even non-domiciled >
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»> 4TOOBI MPUBJIEYh HHOCTPAHHBIC KOMITAHUH W HHBECTOPOB
n3-3a pyOeska. XOpOoIIuM IIPUMEPOM PETHOHA, KOTOPOMY yia-
JIOCh CO3/1aTh OJIATOTPUSATHBIN KJIMMAT 11t OU3HECa, SBISICTCS
Kanyra. Muorue kommanuu, Bkirouast Volkswagen u Peugeot,
OTKPBUIH 3/1€Ch CBOM (DUITHAJIBI U MPEICTABUTEILCTBA.

T.X.: Uro KacaeTcs TODKHOCTHBIX 3JI0YTTOTPEOICHAN, HETb35
oTpuIarh, 4To B Poccun ecTh HeOOPOCOBECTHBIE YHMHOBHUKH,
KOTOpBIE TBITAIOTCS W3BJIEYb BBITOJY M3 CBOETO IOJIOKCHUS.
beckoneuHO 3azepkuBasi BbIa4y Pa3peLICHUN HA CTPOUTEIIb-
CTBO, OTKJIIOYasl 3JEKTPUUYECTBO Ha 3aBOAAX U T.IL., OHU Haje-
10TCSl YOequTh Pa303JIeHHBIX OM3HECMEHOB TalHO 3aIUIaTHUTh
UM OIIPEAEIEHHYIO0 CYMMY 32 TO, YTOOBI «yCKOPUTbH IPOIECCH.
OpHAaKO TTOIABAaThCSA TAKOMY JABICHUIO OBUTO OB OrPOMHOI
OIHMOKOH, MOTOMY YTO CTOWT Hayarh IUIATHTH BBIMOTATEITIO,
BaM IMPUAETCS JieslaTh 3TO CHOBA M CHOBA. Poccuiickas cyneo-
Hasl CHCTeMa IPEeayCMaTpruBaeT croco0bl 00pbOBI C MOT0OHbI-
MU 3J0yNOTPEOICHUSIMH, M JIydllle BCEro MCKaTh PELICHHE
IIPOOJIEMBI Yepe3 CyIIECTBYIOMINE IOPHANIECKIE KaHAIIBI. XO-
T o(pUIHAIbHBIE CyeOHBIE TIPOLIEAYPBI HEM3MEHHO 03HAYAIOT
MOTEPIO0 BPEMEHH, OHM BCE PAaBHO TOPa3/io MPeanouTHTEIbHEe
JFOOBIX IPaBOHAPYIIEHUH, KOTOPHIE MOTYT MOBJIEYb 32 COOOM
HEMPUATHBIE NOCIEACTBUS B JOJITOCPOYHON EPCHEKTUBE.

A kak HacyeT HaJI0roB? HeckoJbKO J1€eT Ha3a] CUTYAIHIO
¢ HUMH ONMHUCHIBAJIM KaK XaoTH4HY10. Kak BbI olleHHBaeTe
ee ceifuyac?

T.X.: Bocnpusitie HanoroB o6mecTBOM OBIJIO OJHON M3 OC-
HOBHBIX MPOOJIEM, C KOTOPBIMH POCCHICKOE IPaBUTEIHCTBO
cronkHyjgoch B 1990-x. BBeneHune orpoMHOro KoJin4ecTBa
Pa3IMYHBIX HAJIOTOB M HEIOCTATOYHAs (PHCKAIBHAS MPO3pad-
HOCTPH TIPHUBEIH K TOMY, YTO YKJIOHEHHE OT yIUIaThl HAJOTOB
CTaJo MIUPOKO PACIPOCTPAHECHHBIM siBIeHneM. Korna k Biac-
v npuien Boagumup IlyTuH, 01HOM U3 €ro IepBbIX UHULIN-
aTHB OBLIO IOJIOKUTH KOHEI| (PHCKaIbHON aHAPXHH, YCTaHO-
BHMB MaKCHUMaJIbHYIO CTaBKY MOJIOXOAHOro Hanora B 13%. Oto

»> individuals, i.e. foreigners living and
working part of the year in Russia, pay
only 30% personal income tax, which
still compares favourably to many other
European tax laws.

MA: The system is currently working fair-
ly well; 90% of tax litigation cases taken

“Hiring legal
experts is strongly
recommended

for those who are

0Ka3anoch o4eHb d(PdeKTHBHON Mepoii OOPHOBI C YKIOHEHH-
€M OT HAJIOTOB U TTO3BOJIMIIO BEIBECTH U3 IOJIYJICTAIHOTO 10~
JIOXKCHUS IIEJIbIC CEKTOPhl SKOHOMHUKH. Takum 00pa3oM, BO-
MIPEKH MIAPOKO PACTIPOCTPAHCHHOMY MHECHHUIO, CHCTEMa HaJIO-
rooOnoxeHus: B Poccuit MoxeT OBITH MOCTaTOYHO YIOOHOH.
Jaxxe ns Hepe3WICHTOB, T.€. HHOCTPAHIIEB, KOTOPHIE YaCTh
rojia JKMBYT U paboTaroT B Poccum, cTaBKa MOTOXOIHOTO Ha-
jora cocrapisieT Bcero 30%, 4TO BBITOAHO OTJIMYAETCS OT
MHOTHUX JPYTHX €BPOICHCKHUX CTPAH.

M.A.: B Hacrosiiee BpeMsi cucrema paboTaeT BechbMa HeIlIo-
x0; 90% HaJIOTOBBIX MCKOB B CyA€ BBIUTPHIBAIOT HAJIOTOILIA-
TEJBIUKN — (PU3HUCCKHUE JIUIIA, U 3TO CITY>KUT Sl OAHUM J10-
Ka3aTeJIbCTBOM TOrO, UTO B cerofHsAmHeil Poccuu 3akoH u no-
PAAOK yBaXKAKOTCSL.

Yto OB BHI OCOBETOBAIH NMPEINPHHHMATEISIM, KOTOPbIE
XoTAT HaYaTh Ou3Hec B Poccun? U 4To OBI BHI CKa3aju
poccuiickuM OHM3HecMeHaM, cTpeMsIIMMcsl padoTaTth
B lIBeiinapun?

T.X.: 51 Obl MOCOBETOBAN 3amaHBIM OM3HECMEHAM H3y4YHUTh
POCCHICKHI MCHTaJHTET W MEXaHHW3MBI BEJICHUS OW3Heca
B Poccum mpesxne, ueM HadmHaTh padboTy. Tem, KTo cepbe3Ho
cobmpaercs Bectn Om3Hec B Poccuu, s HACTOATENFHO PEKO-
MEH/IyIO HaHSATh SKCIIEPTOB-FOPUCTOR.

M.A.: ¥V poccuiicKux MpeanprHHUMaresneld BbipadoTanach TeH-
JICHIIS M30eraTh OOIEHNs C BIAcTSIMH, Torna Kak B L1IBeiima-
puH OM3HECMEHOB aKTHWBHO IPU3BIBAIOT MPECTABISTH CBOH
IIPOEKTHI ¥ COTPYAHUYATh C IPaBUTEILCTBEHHBIMI YHHOBHH-
kamu. IlIBeHmapust CTpeMHUTCS MOAACPKUBATH ONAroONpHsT-
HBI S5KOHOMMYECKHUIl KIIMMAT, I MECTHBIE BIIACTH TOTOBHI BCS-
YEeCKH MOOIIPATh Pa3BUTHE HOBBIX KoMnaHui. Tak, eciu npo-
€KT CEepbE3HbIM U MPUBIEKATENBHBINA, BO MHOTHX CIy4asX OH
MOXKET ITIPETEHIOBAaTh Ha BBITOAHBIC (DHUCKAIBHBIC YCIOBHSL.
Ho nu1st TOro 9T00BI NOYYUTH TaKylO HOAAEPKKY, HEOOXOIH-
MO TIPEANPUHATH OINpEeNICHHbIC IIary, B TOM YHCIE, MOIy-
YUTh pa3pelieHHe BIAcTel (HAmpUMep, HAJIOTOBBIE HOPMBI
U T. I.) ¥ CTPOTO MPHIEPKUBATHCS CPOKOB, C TEM YTOOBI ITPO-
€KT MOT OBITh YCIICIIHO 3aBEpIIICH. BM|

MA: Russian entrepreneurs have a ten-
dency to avoid working with the authori-
ties, whereas in Switzerland business-
men are actively encouraged to present
their projects and interact with govern-
ment officials. In fact, Switzerland seeks
to maintain a favourable economic envi-
ronment and local authorities are more

to court is won by the individual taxpay-
ers, which is further proof that today law
and order in Russia are respected.

How would you advise entrepreneurs
who want to establish businesses in
Russia? And what you would you say
to Russian businessmen who are
tempted to setup in Switzerland?

TH: | would advise Western business-
men to study the Russian mentality and
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seriously contem-
plating doing busi-
ness in Russia”

business mechanisms in Russia, before
embarking on a business venture. Hiring
legal experts is strongly recommended
for those who are seriously contemplat-
ing doing business in Russia.

than willing to encourage new business-
es. For instance, provided the project is
serious and attractive, it may in many
cases result in advantageous fiscal con-
ditions. However, in order to achieve this
type of support, appropriate steps must
be taken, such as obtaining necessary
clearance from the governmental author-
ity (e.g. tax rulings, etc.) and adhering to
strict deadlines, so that these projects
can be concluded successfully. BV



	BM-16-050
	BM-16-051
	BM-16-052

