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�$�V�� �I�U�R�P�� ������������ �V�R�P�H�� �V�S�H�F�L�I�L�F�� �F�D�W�H�J�R�U�L�H�V�� �R�I�� �)�U�H�Q�F�K�� �H�Q�W�H�U�S�U�L�V�H�V�� ���R�U�� �)�U�H�Q�F�K�� �S�H�U�P�D�Q�H�Q�W�� �H�V�W�D�E�O�L�V�K�P�H�Q�W�V�� �R�I��
�I�R�U�H�L�J�Q�� �F�R�P�S�D�Q�L�H�V�����D�U�H�� �H�Q�W�L�W�O�H�G�� �W�R�� �R�I�I�V�H�W�� �D�J�D�L�Q�V�W�� �W�K�H�L�U�� �G�R�P�H�V�W�L�F�� �W�D�[�� �U�H�V�X�O�W�� �O�R�V�V�H�V�� �L�Q�F�X�U�U�H�G�� �L�Q�� �H�O�L�J�L�E�O�H��
�E�U�D�Q�F�K�H�V���D�Q�G���V�X�E�V�L�G�L�D�U�L�H�V���O�R�F�D�W�H�G���D�E�U�R�D�G�����Q�R�W�D�E�O�\���L�Q���5�X�V�V�L�D�����7�K�H���W�D�[���O�R�V�V�H�V���R�I�I�V�H�W���D�J�D�L�Q�V�W���)�U�H�Q�F�K���S�U�R�I�L�W�V��
�D�U�H���O�D�W�H�U���U�H�L�Q�W�H�J�U�D�W�H�G���L�Q���)�U�D�Q�F�H���D�V���V�R�R�Q���D�V���W�K�H���I�R�U�H�L�J�Q���H�Q�W�L�W�\���E�R�R�N�V���W�D�[�D�E�O�H���S�U�R�I�L�W�V���D�Q�G���L�Q���W�K�H���D�P�R�X�Q�W���R�I��
�W�K�H�� �S�U�R�I�L�W�V���� �� �,�Q�� �D�Q�\�� �F�D�V�H���� �W�K�H�� �I�R�U�H�L�J�Q�� �O�R�V�V�H�V���P�X�V�W�� �E�H�� �U�H�L�Q�W�H�J�U�D�W�H�G�� �Q�R�W�� �O�D�W�H�U�� �W�K�D�Q�� ���� �\�H�D�U�V�� �D�I�W�H�U�� �W�K�H�L�U��
�G�H�G�X�F�W�L�R�Q�� �L�Q�� �)�U�D�Q�F�H���� �7�K�L�V�� �Q�H�Z�� �P�H�F�K�D�Q�L�V�P���F�R�P�P�H�Q�W�H�G�� �E�\�� �W�K�H�� �)�U�H�Q�F�K�� �W�D�[�� �D�X�W�K�R�U�L�W�L�H�V�� �� �D�L�P�V�� �W�R�� �D�L�G��
�H�Q�W�H�U�S�U�L�V�H�V���I�D�F�L�Q�J���G�L�I�I�L�F�X�O�W�L�H�V���Z�L�W�K���W�K�H�L�U���L�Q�Y�H�V�W�P�H�Q�W�V���D�E�U�R�D�G�����,�Q�G�H�H�G�����L�W���S�U�R�Y�L�G�H�V���I�R�U���D���W�H�P�S�R�U�D�U�\���³�G�R�X�E�O�H��
�G�L�S�´���� �D�V�� �W�K�H���5�X�V�V�L�D�Q���W�D�[�� �O�R�V�V�H�V�� �R�I�I�V�H�W�� �L�Q�� �)�U�D�Q�F�H�� �U�H�P�D�L�Q�� �I�X�O�O�\���G�H�G�X�F�W�L�E�O�H�� �O�R�F�D�O�O�\���� �,�Q�� �W�K�H�� �F�R�Q�W�H�[�W�� �R�I�� �W�K�H��
�S�U�H�V�H�Q�W���L�Q�W�H�U�Q�D�W�L�R�Q�D�O���I�L�Q�D�Q�F�L�D�O���F�U�L�V�L�V�����W�K�L�V���L�Q�F�H�Q�W�L�Y�H���W�K�H�U�H�I�R�U�H���U�H�S�U�H�V�H�Q�W�V���D���S�R�V�L�W�L�Y�H���P�H�D�V�X�U�H���W�R���V�X�V�W�D�L�Q���W�K�H��
�D�F�W�L�Y�L�W�\���R�I���)�U�H�Q�F�K���L�Q�Y�H�V�W�R�U�V���L�Q���5�X�V�V�L�D����

�6�F�R�S�H���R�I���W�K�H���U�H�J�X�O�D�W�L�R�Q��

�(�O�L�J�L�E�O�H���)�U�H�Q�F�K���H�Q�W�H�U�S�U�L�V�H�V��
The French enterprise has to be fully subject to corporate 
income tax in France. 

It can be a French company, but also the French branch of a 
foreign company, with �O�H�V�V���W�K�D�Q���������������H�P�S�O�R�\�H�H�V in France. 

If the enterprise is a member of a tax consolidated group, the 
number of employees is calculated at the level of the group. 

The capital and the rights of vote of the enterprise should not be 
held, directly or indirectly, at 25 % or more by one or several 
enterprises that have each 2,000 or more employees. 

�(�O�L�J�L�E�O�H���I�R�U�H�L�J�Q���H�Q�W�H�U�S�U�L�V�H�V��
The branch or subsidiary has to be located in the European 
Union��or���L�Q���D���6�W�D�W�H���W�K�D�W���K�D�V���F�R�Q�F�O�X�G�H�G���D���W�D�[���W�U�H�D�W�\���Z�L�W�K���)�U�D�Q�F�H��
�W�K�D�W���F�R�Q�W�D�L�Q�V���D���F�O�D�X�V�H���R�I���P�X�W�X�D�O���D�V�V�L�V�W�D�Q�F�H as regards 
exchange of information and the fight against tax fraud and 
evasion. 

This wide definition encompasses roughly 100 States, including 
Russia. 

As regards the subsidiaries, they must be 95 %��held directly and 
continuously by a French enterprise �D�W���O�H�D�V�W from the 1st day of 
the financial year. 

If the French enterprise holds less than 95 % of the foreign 
subsidiary due to local regulations that forbids it to hold that 
much, the subsidiary is still eligible provided that the French 
enterprise holds the highest percentage participation allowed by 
local regulations. 

 

1Article 209 C of the French Tax Code - Ministry of Budget Public 
Accounts and Civil Service Clarification 4 H-4-10 of 20th January 2010.��

The branch or subsidiary also has to be subject locally to 
a tax equivalent to corporate income tax, for example 
Russian profit tax. 

�0�R�G�H���R�I���H�Q�I�R�U�F�H�P�H�Q�W���R�I���W�K�H���U�H�J�X�O�D�W�L�R�Q��

�'�H�G�X�F�W�L�E�O�H���D�P�R�X�Q�W���R�I���W�K�H���W�D�[���O�R�V�V�H�V��
The deduction in France is �V�W�U�L�F�W�O�\���H�T�X�D�O���W�R���W�K�H���W�D�[���O�R�V�V�H�V��
�L�Q�F�X�U�U�H�G���E�\���W�K�H���I�R�U�H�L�J�Q���H�Q�W�L�W�\�� 

It applies equally irrespective as to whether the local rate 
of taxation is lower than in France (where it is up to 
34,43 %). 

The amount of the foreign tax losses are deducted for the 
amount that appears in the foreign tax return: this means 
that they are not recalculated to comply with French tax  
rules. 

The tax losses are converted into euros on the basis of 
the official exchange rate at the closing of the financial 
year. 

It should be noted that, should those foreign tax losses 
generate (or increase) tax losses of the French entity, 
these tax losses would be fully treated as “ordinary losses” 
for French tax purposes.  

The French enterprise could therefore carry them forward 
(in principle, without time limitations until the enterprise 
realises new profits), or even opt for a �F�D�U�U�\���E�D�F�N�� 

When a French enterprise holds 95 % of the subsidiary, it 
can deduct 100 %��of the tax losses. 

If it holds less (see above), the amount deductible is 
limited to its proportional share in the chartered capital of 
the subsidiary. 

It should be noted as well that the choice made to use the 
tax losses for one particular financial year does not bind 



 

 

 

the French enterprise to keep using the system for the following 
financial years. 

For example, if the enterprise decides to offset the 2009 tax 
losses of its Russian branch, it remains free to decide whether 
or not to offset 2010 tax losses of the same branch. 

�5�H�L�Q�W�H�J�U�D�W�L�R�Q���R�I���W�K�H���W�D�[���O�R�V�V�H�V��
As mentioned above, the advantage of this system is �W�H�P�S�R�U�D�U�\��
as the French enterprise has to reintegrate later on in France 
the foreign tax losses initially deducted. 

This �U�H�L�Q�W�H�J�U�D�W�L�R�Q occurs as soon as the foreign entity���E�H�F�R�P�H�V��
�S�U�R�I�L�W�D�E�O�H, in the limit of the profits thus realised abroad. 

However, the reintegration can not take place later than at the 
closing of the 5th���\�H�D�U��that follows the deduction of the losses in 
France (for instance, if the local entity keeps booking losses 
during all of that period). 

The foreign tax losses should be reintegrated prior to this 
deadline if the conditions of application of this mechanism are 
no longer met, as follows: 

�• �� when the conditions are no longer met by the���)�U�H�Q�F�K��
�H�Q�W�H�U�S�U�L�V�H (e.g., if it has more than 2,000 employees…), it 
has to immediately �U�H�L�Q�W�H�J�U�D�W�H���D�O�O the foreign tax losses 
previously deducted; or 

�• �� when it is the �I�R�U�H�L�J�Q���H�Q�W�L�W�\ that no longer fulfils the 
required conditions (e.g. less than 95 % of the entity is 
held by the French enterprise), the���U�H�L�Q�W�H�J�U�D�W�L�R�Q���L�V���O�L�P�L�W�H�G��
�W�R���W�K�H���W�D�[���O�R�V�V�H�V���J�H�Q�H�U�D�W�H�G���E�\���W�K�D�W���H�Q�W�L�W�\����

�$�L�G���F�D�S��
Due to European Union regulations on �G�H���P�L�Q�L�P�L�V��aids, the aid 
provided by this mechanism is capped at € 200,000 over a 
period of 3 financial years, and �¼����������������  for the aids granted 
between 1st January 2009 and 31st December 2010 

�7�K�L�V���V�S�H�F�L�I�L�F���U�X�O�H���P�D�N�H�V���W�K�L�V���V�\�V�W�H�P���S�D�U�W�L�F�X�O�D�U�O�\���D�W�W�U�D�F�W�L�Y�H���I�R�U������������
�O�R�V�V�H�V����

Most logically, the French tax authorities have confirmed that, as 
the tax saving is not permanent but limited in time (with a 
maximum of 5 years), the amount of the aid is not equal to the 
instant tax saving for the French entity (as it should generally be 
repayed later on), but to the amount of the interest saved on the 
“free credit” thus granted by the State over the period going from 
the date of deduction of the foreign tax losses and the date of 
their reintegration. 

This favourable interpretation adds significantly to the benefit of 
the incentive. 

More precisely, the amount of the aid obtained is calculated by 
multiplying the amount of corporate income tax and additional 
taxes2 saved by a �P�D�U�N�H�W���L�Q�W�H�U�H�V�W���U�D�W�H��on the period going from 
the payment deadline of the coporate income tax due on the 
result of the year of deduction of the losses (for instance, 15th 
April 2010) to the payment deadline of corporate income tax due 
on the result of the year of reintegration of the losses (for 
instance, 15th April 2015). 

The market interest rate has not been defined yet by the 
tax authorities but it should refer to an arm’s length rate 
applicable to similar transactions over the same period of 
the time. 

�7�D�[���U�H�W�X�U�Q�V���D�Q�G���G�H�D�G�O�L�Q�H�V��
Specific tax returns have to be completed by the French 
enterprise in order to declare and follow-up every year the 
tax results of the foreign entity and proper fulfillment of the 
legal conditions set. 

This tax return has to be provided together with the annual 
tax return of the French enterprise and has to be 
submitted, in principle, at the latest, for a financial year 
closing on 31st December, between 3rd and 5th May (���W�K��
�0�D�\������������for 2009 results). 

It should nevertheless be kept in mind that the balance of 
corporate income tax for that financial year is to be paid at 
the latest on ���� �W�K���$�S�U�L�O����and the tax effect of this measure 
should therefore be calculated by then. 

If you have any questions on the matters referred to in this 
Alert, please do not hesitate to contact �'�R�P�L�Q�L�T�X�H���7�L�V�V�R�W, 
partner,��or �$�Q�G�U�H���/�R�X�S, senior associate, or your regular 
contact at CMS, Russia. 
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2The rates of these various taxes amount together up to 34,43 %. 
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